
  IN THE COURT OF THE ADDITIONAL SESSIONS
JUDGE: SONITPUR AT TEZPUR

PRESENT : Smt. M.R. Sharma
 Additional Sessions Judge 

                          Sonitpur, Tezpur  

CRIMINAL APPEAL NO. 7 (S-1)  OF 2012

[Appeal  against  the Judgment and Order  dated 30-01-2012 
passed by Sri K.L. Baishnab, learned Judicial Magistrate, 1st 
class, Tezpur, in connection with G. R.  Case No. 153 of 2009 
under Sections 417  of the Indian Penal Code.] 

Sri Dipak Mazi
Son of Tanta Tanti
Resident of Hatibari Tea Estate
P.S. - Rangapara, 
Dist. – Sonitpur, Assam                   …… Accused-appellant

 

-VERSUS-  

State of Assam                         ……  Respondent  

ADVOCATES WHO APPEARED IN THIS CASE

For the Appellant    : None appeared 

     
For the State of Assam :    Sri H. Serai, 
                             Additional Public Prosecutor 

Date of Argument : 30-05-2013

Date of Judgment :     05-06-2013

J  U  D  G  M  E  N  T

This appeal has been filed under Section 374(3) of 

the Cr.P.C. against the Judgment and Order dated 30-01-2012 

passed by Sri K.L. Baishnab, learned Judicial Magistrate, 1st 



class, Tezpur, in connection with G. R.  Case No. 153 of 2009 

under  Section  417   of  the  Indian  Penal  Code  whereby  he 

convicted and sentenced the accused-appellant Sri Dipak Mazi 

to Rigorous Imprisonment for 6 (six) months u/s 417 IPC. 

2. The relevant fact of the prosecution case, in brief, 

is that on 27-01-2009, the informant Sri Sukeswar Munda of 

Hatibari  Tea  Estate  filed  a  written  ejahar  before  the  O.C., 

Rangapara  Police  Station  alleging  that  his  unmarried  sister 

Smt. Sumani Munda delivered a female child and on enquiry 

the victim stated that before him one year ago accused Dipak 

Mazi had sexual intercourse with a false promise of marrying 

her and as a result  of which the child  was born. It is  also 

alleged by the informant that the accused denied to accept the 

child from his side and thereby he deceived the victim and 

hence the case. 

3. On  receipt  of  the  ejahar,  the  O.C.,  Rangapara 

Police Station registered Rangapara P.S. Case No. 19 of 2009 

and  after  completion  of  investigation,  the  O.C.  submitted 

charge sheet u/s 493 / 420 of the Indian Penal Code against 

the  accused  person.  Thereafter  charge  u/s  420  IPC  was 

framed against the accused and he was discharged from the 

offence u/s 493 I.P.C. as there was no sufficient materials on 

record against him and the trial proceeded. During the course 

of  trial,  prosecution  examined  as  many  as  7  witnesses 

including  the  Investigating  Officer.  After  hearing  the 

argument, the accused was not found guilty u/s 420 IPC and 

hence he is acquitted from the said charge but finding him 

guilty of the offence punishable u/s 417 IPC, he is convicted 

under the said sections of law, as aforesaid.        

4.  That being highly aggrieved and dissatisfied with 

the  impugned  judgment  and  order  passed  by  the  learned 

Judicial  Magistrate,  1st  class,  Tezpur,  the  accused  has 

preferred  this  appeal  and  has prayed to  pass  an acquittal 
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order   by setting aside the impugned order  of  the  learned 

Magistrate on the following grounds :-         

 

(i) That  the  learned  Judicial  Magistrate,  1st 

class, was wrong in law, as well  as in fact 

while convicting the accused appellants;

  

(ii) That  the  learned  Trial  Court  failed  to 

appreciate  the  evidence  on  record  in  true 

perspective  and  he  did  not  apply  his 

judicious  mind  while  passing  the  said 

judgment;

 

(iii) That  the  statements  of  the  prosecution 

witnesses are consists of full  contradictory, 

no reliance can be placed on such evidence; 

(iv) That  the  prosecution has  filed  to  establish 

the case u/s 420 / 493 IPC, and also u/s 417 

IPC against the accused-appellant beyond all 

reasonable  doubt,  for  which  the  impugned 

order and judgment is liable to be set aside; 

.

(v) That the prosecution has not examined the 

doctor;

   

 The appellant-accused has prayed for setting aside 

the impugned order of the learned Magistrate.         

5. I  have  heard  the  argument  advanced  by  the 

learned Additional Public Prosecutor Sri H. Serai, appearing for 

the  State.  I  have  carefully  gone  through  the  impugned 

judgment and order and also carefully scrutinized the entire 

evidence on record.      
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  Now,  let  me first  see  whether  the  learned  Trial 

Court  below  was  justified  in  convicting  and  sentencing  the 

appellant-accused.  

6. During  trial  prosecution  examined  seven 

witnesses.  Defence  did  not  adduce  any  evidence.   The 

evidence  of  the  witnesses  during  the  trial  of  this  case  is 

perused by me. It is seen that the witnesses have implicated 

the accused of having sexual intercourse with the victim with 

promise to marry her, and they also deposed that though they 

did not see the incident, they came to know from the victim 

when she gave birth to a baby. There is no evidence on record 

to discard the prosecution evidence. It is also on evidence that 

after the accused came to know that she was pregnant, he 

had promised to do something and told her not to tell anyone. 

Witnesses may be reported ones, but there are no evidence to 

disbelieve them. The independent witness, PW-5 has deposed 

of a village meeting in the context after the child was born, 

and this fact is also not denied by the accused. The learned 

trial Court has rightly appreciated the evidence on record, in 

coming to a decision that the accused had committed offence 

u/s 417 IPC,  and not  420 IPC.  The learned trial  Court  has 

appreciated  evidence  in  its  proper  perspective,  and  has 

applied judicial mind.

So,  the  ground  taken  in  the  appeal  that  the 

statements  of  prosecution  witnesses  are  not  reliable  is  not 

acceptable.  The judgment and order is  not liable  to  be set 

aside in view of the proper appreciation of evidence and other 

materials on record.

Now,  the  learned  trial  Court  has  convicted  and 

sentenced to Rigorous Imprisonment for 6 (six) months u/s 

417 IPC. The offence of the year 2009, and the accused Dipak 

Mazi has undergone trial of a period of about 4 years already, 
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the  judgment  if  modified  to  a  conviction  of  fine  only,  will 

deliver justice.

7. So,  considering  all  aspects,  the  sentence  of 

imprisonment is set aside, and the accused is convicted to pay 

a fine of Rs.  3000/- (Rupees Three Thousand), in default 

to Simple Imprisonment for 3 (three) months for committing 

offence u/s 417 of the Indian Penal Code.

The amount of fine be paid to the victim and the 

victim be informed accordingly.

Send back the original  G.R.  Case Record to  the 

Court below along with a copy of this judgment forthwith. 

  Judgment is given under my hand and seal of this 

Court on this 5th day of June, 2013.

 

      ( M.R. Sharma ) 
                        Additional Sessions Judge 

                                         Sonitpur : Tezpur

Dictated and corrected by me
And every page bears my signature.

          ( M.R. Sharma )
Additional Sessions Judge 
         Sonitpur : Tezpur 

Transcribed and Typed on dictation by me –

                         ( I. Goswami)
                          Stenographer
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